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IN THE

plaited States ^ir^juit ^ourt of Appeals

FOR THE

NINTH CIRCUIT.

THE FIRST NATIONAL BANK
OF CLARION. PENN.,

Plaintiff in Error,

V.

GEORGE D. HAMOR.
Defendant in Error.

BRIEF OF PlifllHTIFF IN ERROR.

Abstract of the Case.

This is an action at law commenced by plaintiff

in error to recover ^6,374.45, with interest, from

the defendant. The amount claimed is the sum

due on three judgments rendered in the County

Court of Common Pleas of Clarion, Pennsylvania,



in favor of plaintiff in error and again il: the de-

fendant in error, and one E. Kuntz.

The original causes of action were three prom-

issory notes, made by one H. Loeb. in favor of

the defendant in error and o.ne E. Kuntz, and by

them transferred to plaintiff in error, w'th a guar-

anty of payment and warrant to any attorney of

any Court of record to confess judgment against

them in default of payment at maturity.

The defendant in error answered denying any

indebtedness by reason of the judgments ; denied

any knowledge or information sufficient to form a

belief as to the rendition of the judgments, and as

new matter alleged his absence from the State of

Pennsylvania at the time the judgment-; were ren-

dered ; that he had never been serv^ed with pro-

cess ; had never appeared or authorized anyone

to appear for him, and particularly denied that

the attorney who had appeared had any authority

to appear for him.

A reply was filed putting in issue the new mat-

ter contained in the answer. Upon these plead-

ings the cause went to trial. Plaintiff, subject to

objections raised by counsel for defendant, intro-

duced three judgments in favor of itself against

the defendant in error and one E. Kuntz, and

three several warrants of attorney to confess

judgment executed by said parties, and rested.

The defendant offered proof in support of his



new matter, but this was excluded. The cause

was submitted, and thereafter the Court filed its

opinion, reading in favor of defendant. The par-

ticular part of the opinion excepted to by plaintiff

in error, is that part finding a variance to exist

between plaintiff's pleading and proof. In sub-

stance the Court held that the judgments were

jointly against defendant in error in E. Kuntz
;

that as judgments against defendant in error

alone had been alleged, there was variance.

Judgment was entered in favor of defendant in

error. A motion for new trial was made and

denied. Subsequently a writ of error was sued

out by plaintift in error.

Assignment of Errors.

I St. The Court erred in rendering judgment

in favor of the defendant, George D. Ham or, and

against the plaintiff, First National Bank of Clar-

ion, Pennsylvania, whereas the judgment in said

cause should have been rendered in favor of

the plaintiff and against the defendant.

2nd. The Court erred in rendering judgment

in favor of the defendant, Georore D. Hamor, on

the first cause of action set out in plaintiff's com-

plaint, whereas judgment should have been ren-



dered in favor of the plaintiff and against said de-

fendant.

3d. The Court erred in renderini^ jud(:;-ment

in favor of the defendant, George D. Hamor. on

the second cause of action set out in plaintiff's

complaint, whereas judgment should have been

rendered thereon in favor of the plaintiff and

aofainst said defendant.

4th. The Court erred in rendering judgment

in favor of the defendant, George D. Hamor, on

the third cause of action set out in plaintiff's com-

plaint, whereas judgment should have been ren-

dered thereon in favor of the plaintiff and against

said defendant.

5th. The Court erred in denying plaintiff's

motion to compel the said defendant to assume

the burden of proof in said cause.

6th. The Court erred in excluding from the

evidence the certified copy of the record and pro-

ceedings and judgment in the Court of Common
Pleas in and for the County of Clarion, in the

Commonwealth of Pennsylvania, in a cause enti-

tled : First National Bank of Clarion, Pennsyl-

vania, V. George D. Hamor and E. Kuntz, con-

taining a record of judgment against the said

defendant, George D. Hamor, dated August 13,



l888, fertile sum of two thousand, ten and 50-10O

dollars, together with interest and costs ; offered

1)\' this plaintiff on the trial of said cause and

.marked Exhibit " A."

7th. The Court erred in excluding from the

e\-idence die certified copy of the record of pro^-

ceedings and judgment in the Court of Common
Pleas in and for die Count\- of Clarion, in the

Commonwealth of Pennsylvania, in a cause enti-

tled : First National Bank of Clarion. Pennsyl-

vania, c'. Georoe D. Hamor and K. Kuntz, con-

taining a record of judgment against the said

defendant. George D. Hamor. dated October 13.

1888, for the sum of twenty-one hundred dollars^

together with interest and costs ; offered b)' this

^plaintiff on the trial of said cause, and marked

Exhibit " B."

8th. The Court erred in excluding from the

evidence the certified copy of the record of pro-

ceedings and judgment in the Court of Common
Pleas in and for the County of Clarion, in the

Commonwealth of Pennsylvania, in a cause enti-

tled : First National Bank of Clarion, Pennsyl-

vania, t'. Georcre D. Hamor and E. Kuntz, con-

taining a record of judgment against the said

defendant, George D. Hamor, dated November

12, 1888, for the sum of twenty-one hundred dol-

lars, together with interest and costs ; offered b}-



this plaintift on the trial of said cause, and markecB

Exhibit " C."

9th, loth. iith, 1 2th. 13th an.d 14th assign-

ments omitted.

15th. The Court erred in finding- that the

plaintiff did not on the 13th day of August. i<SS8.

or any time, or at all. in the C^ounty Court of

Common Pleas of Clarion County, obtain a judg-

ment against the defendant, George D. Hamor.

as alle^red in the first cause of action, set forth in

plaintiff's complaint.

1 6th. The Court erred m finding that the

plaintiff did not at an)- time recover a judgment

against the defendant. George I). Hamor, as

alleged in the second cause of action in plaintiff's

complaint.

I /th. The Court erred in finding that the

plaintiff did not on the day of January, i88c,

or at any time, obtain a judgment against the

defendant, George D. Hamor, as alleged in the

third cause of action.

1 8th. The Court erred in finding as a con-

clusion of law that there is a total failure of proof

on the part of the plaintiff, and that the defendant

is entitled to judgment herein, for his costs.



iQth. The Court erred in denying plaintliT'?,

motion for a new trial.

BRIEF OF POINTS AND AUTHORITIES.

The first error complained of is that the Court

denied plaintiff's motion to compel defendant to

assume the burden of proof. Judgments were

alleged to have been rendered against the defend-

ant. Transcripts of judgments certified as re-

quired by the Revised Statutes were annexed to

the complaint and referred to.

The Statute of Washington, Code of Proce-

dure, Section 194, provides:

" The answer of the defendant must contain

—

I. A general or specific denial of each material

allegation of the complaint controverted by the

defendant, or of any knowledge or information

sufficient toform a belief.
'

Defendant's denial of the rendition of the sev-

eral judgments was of the character italicized.

We contend that no issue was raised by such a

denial. The defendant certainly had information

of the rendition of the several judgments, for they

were exhibited to him. W^e cite no authorities,

for we have been unable to find any in point,

either for or against our contention. The prin-

ciple is well settled, however, in favor of our con-

tention.
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()nili( trial rertihfd transcripts of jiidj^^nu-nts

recoverrd hy plaintiff in (-rror aj^^ainst ilefendant

in error and on«* I,. Kiint/ were oflereil and ad

niittcd subject to defendant's objection, and tlv

Court took the objrction iindrr advisement with

the case. The objections inj^c 1 were as follows :

*• That the same is incompetent, irrelevant and

Immaterial in this, that each of said pretended

judj^ments was a joint jud«.;ment ajj;^ainst the de-

fendant. Georjje I). Hamorandone E. Kuntz. and

that this action is l>rought against the defendant

(ieor)^r II n.nnor. al«ine.
"

The other objection goes to a cpiesiion ot juris-

diction, but as the Court below determined this

objection in our favor we will not <piote it

The Court, in its opinion, determined the first



objection adversely to plaintiff, and this ruling is

assigned as error.

The objection was in effect one of defect of

parties, and defendant in error had waived his

right to make this objection. The following are

the Code of Procedure provisions :

Section 189: "The defendant may demur to

the complaint when it shall appear upon the face

thereof either * * *

" 4. That there is a defect of parties plaintiff

or defendant."

The defect did not appear on the face of the

complaint.

Section 191 : "When any of the matters enu-

merated in Section 189 do not appear upon the

face of the complaint, the objection may be taken

by answer."

These two prQvisions are a substitute for the

common law plea in abatement.

Section 193 :
" If no objection be taken either

by demurrer or answer, the defendant shall be

deemed to have waived the same, excepting al-

ways the objection that the Court has no jurisdic-

tion, or that the complaint does not state facts

sufficient to constitute a cause of action, which

objection can be made at any stage of the pro-

ceedings, either in the Superior or Supreme

Courts."

The answer, as we have shown, contained no



lO

plea of non-joinder. Under the Code defendant

had barred himself of his right to object to the

non-joinder of his co-judgment debtor.

The Court below interpreted defendant's ob-

jection as directed to a variance between the alle-

gations of the complaint and the proof.

That there was no variance we cite :

Cocks c'. Brewer, ii M. & W.. 51,

Oilman v. Rives, 10 Peters, 298 ;

Burgess z>. Abbott, 6 Hill, 135 ;

Carter z'. Hope, 10 Barb., 180 ;

Lee :'. Wilkes, 27 How. Pr., 336 ;

Waits z'. McClure. 10 Bush. 763 ;

Bowden v. Winsmith, 1 1 S. C, 409 ;

Pavisich :'. Bean, 48 Cal., 364.

Lookingat the question in its worst feature, how-

ever, it was but a variance, and under Code of

Procedure, Section 217: "No variance between

the allegation in a pleading and the proof shall be

deemed material, unless it shall have actually misled

the adverse party to his prejudice in maintaining his

action or defense upon the merits. Whenever it

shall be alleged that a party has been so misled',

that fact shall be proved to the satisfaction of the

Court, and in what respect he has been misled

and thereupon the Court may order the pleading

to be amended upon such terms as shall be just."

No such allegation was made. The objection



1

1

does not even suggest a variance. Under the

ruling of the Supreme Court of Washington the

ruling of the Court below was error.

Carson :'. Railsback, 3 Wash. Ty., 168.

As the other errors assigned are subsequent to

those just argued and result from them, no fur-

ther statement of them need be made.

Respectfully submitted,

W. C. Sharpstein,

Attorney for Plaintiff" in Error.





United States Circuit Court of Ajypeals, Ninth CirGuit

The First National Bank of Clarion,
j

Pennsylvania, !
JNo. 18.

vs.
I

Filed January 25, 1892.

George D. Hamor. I

Before Judges Deady, Hawley and Morrow.

Mr. W. C. Sharpstein, for the Plaintiff in Error,

No counsel appearing for the Defendant in Error.

Error to the Circuit Court, for the District of Washington.

(1). Defi'.ct of Parties—Plea in Abatement.—The non-joinder of a co-debtor

in a contract or judgment, can only be taken advantage of, where such omission

does not appear on the face of the complaint, by a plea in abatement, and a de-

fendant who fails to so plead, is deemed to have waived the objection.

Deady, J., delivered the opinion of the Court.

The plaintiff iu error brought an action at law against the defend-

ant in error, on three several judgments, given on warrants of attor-

ney, in Clarion County, State of Pennsylvania, against the defendant

and one E. Kuntz, for the sum, in the aggregate of $6,374.45, with

interest from dates in 1888, at the rate of six per centum.

The action was brought against Hamor alone, and the complaint

states that the judgments were given against him, without mention

of Kuntz.

The defendant answered denying knowledge or information of the

matter alleged sufficient to form a belief; and also made a defense,

to the effect, that he was not a resident of the State of Pennsylvania

at the dat-i of the judgments, but of Washington; and that no pro-

cess was ever served on him in the actions in which said judgments

were given, nor did he appear therein; and that the appearance of

any attorney for him, was unauthorized.

The defense was contradicted by a reply; and the case was tried

by the Court without a jury.

To support his case the plaintiff offered in evidence duly certified



2 First Nat. Bank of Clarion, Penn., vs. Geo. D. Hamor.

transcripts of the several judgments sued on, from which it appeared

that they were given against Kuntz, as well as the defendant.

Objection was made to their admission on the ground of variance,

between them and the complaint, because of the non-joinder of

Kuntz. The objection was sustained and the defendant had judg-

ment.

Various other rulings and proceedings appear in the record which

have nothing to do with the merits of the case or are not viewable

here. For instance there was a motion for a new trial which was

denied. Now the granting or denying a motion for a new trial,

rests in the National Courts, as at common law, in the discretion of

the judge.

But it is clear that the learned judge of the Court below erred in

refusing to admit the transcripts in evidence, on the ground of vari-

ance. They were undoubtedly admissible in support of the com-

plaint and fully proved the plaintiff"s case.

It was long since settled at common law that one of several joint

debtors on a'contract or judgment, may be sued alone, as upon a sole

indebtedness, and unless the non-joinder of his co-debtor is taken

advantage of by a plea in abatement, it is waived.

Cocks vs. Brewer, 11 Mes. & Wels., 51; Carter vs. Hope, 10 Barb.,

180; 1 Chit. Plead., 48.

The codes of modern procedure have given this rule the force of

statute. That of Washington provides. Section 189; "The defendant

may denmr to the complaint when it shall appear upon the face

thereof, either * * *

4. That there is a defect of parties plaintiff or defendant."

This defect, the non-joinder of Kuntz, did not appear on the face

of the complaint, and the case is provided for in Section 191, which

reads: " When any of the matters mentioned in Section 180, do not

appear upon the face of the complaint, the objection may be taken

by answer."

This answer is a substitute for the common law plea in abatement,

and only differs from it in name.

Section 193 provides: "If no objection be taken by either demur-

rer or answer,the defendant shall be deemed to have waived the

same, excepting" etc., not including defects of parties. Lee vs. Wilkes,

27 How. Pr., 336; 48 Cal., 364.

The judgment is reversed and the case is remanded for a new trial.


